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 This chapter provides a brief introduction to the four most common legislative approaches to 

prostitution.1 It includes a critical evaluation of each for the promotion of security, health, and human 

rights of people working in the sex industry (PWSI) and the communities in which they live and work. 

Together they provide a useful framework for the analysis of sex work and the sex industry. 

 

The Regulation of Sex Work 

 The most common approach to prostitution is criminalization. From this perspective sex work is 

usually regarded as an immoral activity that should be prohibited (as in most of the USA and South 

Africa), or tolerated (as it is in Canada and England). In the USA and South Africa, laws are designed to 

prohibit all forms of sex work including the buying and selling of sexual services. In Canada, the 

exchange of sexual services for money does not violate any statutes of the Criminal Code of Canada 

(CCC, 1985). However, activities associated with the buying and selling of sexual services violate several 

sections the Code. Briefly stated, these include: keeping or being found in a common bawdy-house 

(s. 210), providing directions to or transporting someone to a bawdy house (s. 211), procuring or living on 

the avails of prostitution (s. 212), communication in a public place for the purpose of prostitution (s. 213), 

and purchasing sexual services from someone under 18 years of age (s. 212(4)). Some forms of sex work 

are also affected by sections dealing with obscenity (s. 163), engaging in an immoral theatrical 

performance (s. 167), performing an indecent act in a public place (s. 173), and public nudity (s. 174). 

 The second option, referred to as the Swedish model, is in operation in Sweden, Norway and 

Finland. Prostitution is regarded as a social ill and a form of men’s violence against women. Criminal law 

is used to regulate clients, managers, and owners/operators, but not PWSI. Legislation criminalizes the 

                                                 
1 Prostitution means exchanging sexual services for money or other things of value (such as meals, housing, or 
drugs). 
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purchase of sexual services, procurement, working indoors, working with others, advertising, and 

profiting from the sexual labour of others.  

 The remaining two options each make sex work legal but in very different ways. Under 

legalization—where sex work is generally regarded as a morally repugnant but inevitable activity—some 

forms of sex work are criminalized while others are licensed. Current practices include the licensing of 

workers, compulsory medical check-ups for PWSI, registration and size limitations on bawdy-houses, 

maintenance of procuring and pimping criminal laws, and limitations on street prostitution. Prostitution 

activities are legalized in Nevada, USA; Amsterdam, Netherlands; and some states in Germany and 

Australia. 

 When sex work is seen as a private matter between consenting adults, decriminalization is the 

preferred model. It regulates PWSI and sex work activities without using criminal law while recognizing 

labour rights and responsibilities. Prostitution activities are decriminalized in New South Wales, Australia 

and New Zealand where workers, managers, and business establishments are regulated using labour 

standards legislation; occupational, health, and safety codes, and zoning regulations.  

 In spite of the dissimilar moral perspectives and regulatory variations embedded in the first three 

models, there are remarkable similarities in their consequences for PWSI (Scoular 2010). In Sweden, for 

example, the practical effects of the new law—in place since 1999—led to a temporary reduction in street 

work, the displacement of women and men into more hidden forms of sex work, and the worsening of 

conditions for those who remained on the streets (p.18). Furthermore, despite the fact that purchasing sex 

was criminalized irrespective of location, the law has been selectively enforced with the main focus being 

on the highly visible spaces of street-based prostitution (p. 19). Her study also revealed similar patterns 

under legalization in Holland and criminalization in San Francisco.  

 Research from New Zealand (Abel et al. 2010) indicates that this pattern is unlikely to occur 

under decriminalization. Since the passage of the Prostitution Reform Bill in 2003, NZ’s sex industry has 

been operating under health and safety regulations. Workers, managers, and business establishments are 

regulated using provincial labour standards legislation; occupational health and safety codes; and zoning 
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regulations. Only the most disruptive and abusive activities associated with some sex work—coercion, 

kidnapping, physical assault, sexual assault, unlawful confinement—are regulated using criminal law.  

 This combination of factors has reinforced the ability of PWSI to ensure safe sex and secure their 

work environments through the provision of occupational, employment, and legal rights. 

Decriminalization thus reduces the risks and dangers associated with the other approaches. Risks to 

emotional health as a result of the stigmatization attached to sex work are not addressed, however (Abel et 

al. 2010: 234). Addressing them requires social programs designed to alter the negative perceptions and 

behaviors of the public, members of the judicial system, and policy makers toward the sex industry and 

PWSI (Shaver et al. 2010).   

 

The Debate 

 The debate regarding the most appropriate and effective policy option continues to flourish. Both 

the Fraser Committee in 1985 and the House of Commons Subcommittee on Solicitation Laws 

(SSLR) in 2005 addressed these issues with a view to possible reform. Neither was able to move forward 

to develop effective policy. The SSLR committee in particular was divided by the two conflicting models 

of law reform proposed during the hearings: “sex work as victimization” and “sex work as work” 

(Canadian HIV/AIDS Legal Network 2007). 

 Lowman (2009: 16) sums up both models succinctly. Those favouring the “sex work as 

victimization” perspective (e.g., Farley 2004, Raymond 2003, 2004) argue that the distinction between 

forced and voluntary prostitution is largely spurious; prostitution is female sexual slavery; prostitution is 

violence against women; women do not “consent” to prostitution; very few women would choose to 

prostitute if they really had choices; selling sex harms the prostitute, and because it treats women as sex 

objects, prostitution harms all women”. As a consequence they usually favour the Swedish model 

prohibiting the purchase of sexual services, procuring, and living on the avails.  

 Those who see prostitution as work (i.e., as a legitimate revenue generating activity) support 

decriminalization and the use of generic criminal laws to control violence and exploitation in the industry 
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and civil laws (e.g., causing a disturbance) to control the nuisances associated with street prostitution 

They argue that forced prostitution should be distinguished from voluntary prostitution; cross-border 

trafficking should be distinguished from migration; a person’s right to control her/his body includes the 

right to sell sexual services; and regardless of whether money changes hands, adults who consent to 

engage in sex should not be subject to criminal penalty. They also argue that violence, pimp exploitation, 

nuisance, and low self-esteem are caused or exacerbated by the criminalization and stigmatization of 

prostitution, not by the act of selling sexual services (Lowman 2009:16).2  

 

The Terminology   

 The language used to talk about PWSI and what they do can reinforce discrimination and abuse. 

Words like “prostitution” and “prostitute”, for example, carry intense social stigma (Jeffrey and 

MacDonald 2006). This is one reason why those who support prostitution as work prefer to use the terms 

“sex work” and “sex worker”. Obviously just changing the words cannot eliminate the stigma that PWSI 

continue to face, even under decriminalization. But using these terms focuses attention on the fact that sex 

work is a legitimate revenue generating activity and that sex workers deserve rights and protection in their 

jobs like other workers.  

 Shifting our gaze away from the moralist language of prohibitionists and toward that of human 

rights is likely to increase opportunities for respecting and protecting the health and rights of sex workers. 

Focusing on these rights makes it easier to avoid the debate and acknowledge the diversity within the 

industry. One way to begin is to examine the benefits of the four legal approaches from the perspectives 

of several stakeholders, including the experiences of PWSI. 

 

                                                 
2 Canadian research supporting this position includes Shaver (1985, 2005), Jeffrey & MacDonald (2006), Canadian 
HIV/AIDS Legal Network (2005), STAR (2006), and van der Meulen and Durisin (2008). 
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Legislative Approaches and their Benefits  

 Table 1 facilitates this shift in perspective by examining each of the four legislative approaches 

(listed across the top of the table) in relation to the benefits (listed on the left side of the table) most often 

identified by various stakeholders (e.g., PWSI, residents, service providers). The symbols within each cell 

indicate the likelihood of achieving the identified benefit under each approach (x=unlikely, 

?=questionable, =likely). 

----- Table 1 about here ----- 

 The concerns of PWSI are identified in the first three rows. They are related to removing stigma 

and fostering respect, securing safe work environments, good health and well-being, obtaining labour 

rights and economic security—concerns appropriate for all the Canadian population. Some of these 

benefits are supported by legislation grounded in criminal law (the first three approaches) but the 

prognosis for their successful application is poor. Eliminating stigma and fostering respect are highly 

unlikely since the goal is to prohibit prostitution entirely (or at least some kinds of prostitution). In 

addition, PWSI are treated differently from other workers, their clients are criminalized and often 

‘shamed’. In the case of legalization, a two-tiered system is built directly into the model (e.g., some PWSI 

are legitimated and others are not). Secure work locations—next to impossible under the first two 

models—may be possible under legalization, but client-choice is not always guaranteed and medical 

checks are required by law even though the majority of PWSI get check-ups as part of their own health-

care regime (van der Meulen & Durisin 2008). Clean needles and condoms—and in Vancouver a safe-

injection site—are available, but there is an x in the cell since research indicates that police sometimes 

“stake out” the facilities—particularly harm reduction programs that provide condoms and needle 

exchanges—and when workers exit, they are “harassed”, “frisked for drugs”, and “pulled into” police cars 

for background checks and “questioning” (Shaver et al. 2010: 17). It is also possible for PWSI to access 

health and legal services under the first three options, but studies show that the ongoing stigma and 

marginalization limit their access to both (Jeffrey & MacDonald 2006; STAR 2006). Labour rights are 

overlooked entirely since sex work is not seen as a legitimate revenue-generating activity and economic 
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security, while possible, is difficult since long-term economic security is jeopardized through ‘proceeds of 

crime’ legislation that hinders workers’ capacity to save or invest for the future (Lewis et al. 2005: 17).  

 Residents’ concerns regarding street nuisance and the safety of their neighborhoods are often 

addressed under the first three models. Unfortunately, the measures most often adopted by the police tend 

to ensure the security of the public, while ignoring the security concerns of PWSI (Shaver et al. 2010:11).  

 The full implementation of key social programs is most likely to occur with decriminalization. In 

fact, they are essential since legal reform on its own is not enough to dispel the myths about sex work and 

PWSI or to improve relations between residents and workers. An overall examination of the table reveals 

that only two key areas remain problematic under decriminalization: the ongoing stigma and 

marginalization of PWSI and opportunities to develop social programs to eliminate/reduce it. Thus, the 

decriminalization of prostitution between consenting adults must be coupled with social reforms 

promoting the health, human, and labour rights of PWSI and the health of communities. To a large extent 

these depend on programs promoting the education of the public, police and policy makers about the 

realities of the sex industry and PWSI. 

 

Conclusion 

 Shifting away from stigmatizing terminology and examining the four legal models from the 

perspective of several stakeholders makes it possible to move into a more productive discussion about the 

positive and negative outcomes related to each. Moving to a decriminalization model—while beneficial to 

all stakeholders—still leaves critical issues unaddressed, however, to be effective decriminalization must 

be combined with a full array of social programs.  
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Table 1:  Legislative Approaches and their Benefits  

 Criminalization 
Swedish 
Model Legalization Decriminalization 

Concerns of PWSI 
  Remove stigma/foster respect 
  Safe/secure work locations 

 
x 
x 

 
x 
x 

 
x 
? 

 
? 
 

  Health & well-being 
   - clean needles 
   - condom use 
   - access to health & legal services 

 
 

x 
? 

 
x 
x 
? 

 
 

? 
? 

 
 
 
 

  Labour rights & protections 
  Economic security 

x 
x 

x 
? 

x 
? 

 
 

Concerns of Residents 
  Less street noise & nuisance 
  Safe/secure neighbourhoods 

 
? 
? 

 
? 
? 

 
? 
? 

 
 
 

Social Programs 
  Labour, health & safety standards 
  Eliminate/reduce stigma 
  Educate public, police & policy makers 

 
x 
x 
x 

 
x 
x 
? 

 
x 
x 
x 

 
 

? 
 

 
 


